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STATE OF MONTANA


DEPARTMENT OF ADMINISTRATION

ARCHITECTURE AND ENGINEERING DIVISION

   1520 East Sixth Avenue ( P.O. Box 200103 ( Helena, Montana 59620.0103
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STANDARD FORM OF CONTRACT BETWEEN OWNER AND CONTRACTOR FOR CONSTRUCTION FOR WORK UNDER $25,000

THIS CONTRACT IS SUBJECT TO ARBITRATION PURSUANT TO THE UNIFORM ARBITRATION ACT, MCA TITLE 27, CHAPTER 5

This CONTRACT between the CONTRACTOR (as stated herein below) and the STATE OF MONTANA, acting by and through its DIRECTOR, DEPARTMENT OF ADMINISTRATION, hereinafter called the OWNER. WITNESSETH, that the Contractor and the Owner for the consideration hereinafter named agree as follows:

ARTICLE 1.  SCOPE OF WORK.  The Contractor shall perform all the Work as follows (use attachments as necessary):

Project Name, Location, Agency, & Project Number

Name & Date of Attachments (if any) or scope (note location under 9. for additional description if necessary)
ARTICLE 2.  TIME OF COMPLETION.  The Work to be performed shall commence on the date set forth in this Contract and shall be completed within or by:

Completion Time or Date
ARTICLE 3.  THE CONTRACT SUM.  The Owner shall pay the Contractor in current funds for the performance of the Work, subject to additions and deductions by Change Order, the Contract Sum of:

Total Compensation in Alpha & Numeric Notation ($.00)
ARTICLE 4.  PROGRESS PAYMENTS.  Should this Contract extend beyond sixty (60) calendar days, the Owner shall make payments on account of the Contract as follows:  Ninety-five percent (95%) of the portion of the Contract Sum for labor, materials, and equipment incorporated in the Work and of materials suitably stored at the project site or at some other location agreed upon in writing. The Owner shall make payment within thirty-five (35) calendar days after receipt of Form 101, Periodic Estimate for Partial Payment request, subject to review and approval. The Contractor shall, within seven (7) days following receipt of payment from the Owner, make payment to any Subcontractor(s) and/or Supplier(s), less any retainage as provided between the Contractor and Subcontractor(s) and or Supplier(s).

ARTICLE 5.  FINAL PAYMENT.  Final payment constituting the entire unpaid balance of the Contract Sum shall be paid by the Owner to the Contractor when:  1) the Work has been completed to the Owner’s satisfaction; 2) the Contract has been fully performed; and 3) an Affidavit on Behalf of the Contractor form has been submitted.  The Contractor warrants all workmanship and materials for a period of one (1) calendar year from the date of final payment.
ARTICLE 6.  VENUE.  In the event of litigation or arbitration concerning the Contract, venue shall be the First Judicial District in and for the County of Lewis and Clark, Montana, and the Contract shall be interpreted according to the laws of Montana.

ARTICLE 7.  MISCELLANEOUS.  See next page Contract.

This Contract entered into as of the day and year written:

	CONTRACTOR:





(Company)

 (Address)

 (City, State, ZIP)

 (Signature)

 (Date)

Contractor’s Registration Certificate No. 


Incorporated?             No             yes

    Please refer to A/E Project #  -  -   in all correspondence.
	OWNER:
STATE OF MONTANA

DEPARTMENT OF ADMINISTRATION

ARCHITECTURE & ENGINEERING DIVISION

1520 East Sixth Avenue, P.O. Box 200103

Helena MT   59620-0103

 (Director/Administrator/Project Manager)
 (Date)


ARTICLE 7.  MISCELLANEOUS.

1.  Taxes/Permits/Fees.  The Contractor shall secure and pay for all permits and inspections, give all notices, pay all taxes and fees, and comply with all laws, ordinances, rules, regulations, and lawful orders bearing on the performance of the Work.

2.  Labor/Materials Equipment.  Unless otherwise specified, the Contractor shall provide and pay for all labor, materials, equipment, tools, utilities, transportation, temporary construction, and services for the proper execution and completion of the Work. Unless otherwise specified, all material and equipment provided shall be new and in good condition. All workmanship shall be of good quality and in keeping with the standard of the respective trades.

3.  Hiring Preference and Montana Products Preference.    For state construction projects within an Indian reservation, hiring preference will be given to Indian residents of the reservation who have substantially equal qualifications for any position.  This preference will apply unless federal law specifically prohibits residency preference.

4.  Insurance.  The Contractor shall maintain for the duration of the Contract, at its cost and expense, insurance against claims for injuries to persons or damages to property, including contractual liability, which may arise from or in connection with the performance of the Work by the Contractor, its agents, employees, representatives, assigns, or Subcontractors.

a.  Hold Harmless and Indemnification:  the Contractor agrees to protect, defend, and save the State, its elected and appointed officials, agents, and employees harmless from and against all claims, demands, causes of action of any kind or character, including the cost of defense thereof, arising in favor of the contractor, its agents, employees, or any third parties on account of bodily or personal injuries, death, or damage to property arising out of services or Work performed or omissions of work or in any way resulting from the acts, negligent or otherwise, or omissions of the Contractor, its agents, employees, assigns, and/or Subcontractors under this Contract.

b.  Contractor’s Insurance: insurance required under all sections herein shall be in effect for the duration of the Contract.  Insurance required herein shall be provided by insurance policies issued only by insurance companies currently authorized to do business in the State of Montana. No Contractor or Subcontractor shall commence Work under this Contract until all required insurance has been obtained. During the term of this Contract, the Contractor shall, not less than thirty (30) days prior to the expiration date of any policy for which a certificate of insurance is required, deliver to the Owner a certificate of insurance with respect to the renewal insurance policy.  The Contractor shall furnish one copy of insurance certificates of insurance herein required, which shall specifically set forth evidence of all coverage required by these Contract documents and which shall be signed by authorized representatives of the insurance company or companies evidencing that insurance as required herein is in force and will not be canceled, limited, or restricted without thirty (30) days’ written notice by certified mail to the Contractor and the Owner.  The Contractor shall furnish to the Owner copies of any endorsements that are subsequently issued amending coverage or limits.  Additionally, all certificates shall include the project name and A/E project number.

c.  The Contractor shall carry Workers’ Compensation Insurance.  Such Workers’ Compensation Insurance shall protect the Contractor from claims made by its own employees, the employees of any Subcontractor, and also claims made by anyone directly or indirectly employed by the Contractor or Subcontractor.  The Contractor shall require each Subcontractor similarly to provide Workers’ Compensation Insurance.

d.  The Contractor shall carry Commercial General Liability Insurance including coverage for premises, operations, independent contractor’s protective, products, and completed operations, broad form property damage, and comprehensive automobile liability insurance with not less than the following limits of liability:

$1,000,000 per occurrence; aggregate limit of $2,000,000

The Commercial General Liability Insurance and Automobile Liability Insurance shall provide coverage for both bodily injury, including accidental death and property damage which may arise out of the Work under this Contract, or operations incidental thereto, whether such Work and operations be by the Contractor or by any Subcontractor or by anyone directly or indirectly employed by the Contractor or the Subcontractor, or by anyone for whose acts any of them may be liable. The Contractor shall maintain completed operations liability insurance required herein for a period of not less than one (1) year after final payment or anytime the Contractor goes on to the location of the project.

i.  The Contractor’s liability insurance policies shall list the STATE OF MONTANA as an additional insured.  The STATE OF MONTANA includes its officers, elected and appointed officials, employees and volunteers, and political subdivisions thereof.  Should the Contractor not be able list the State as an additional insured, the Contractor shall purchase a per-occurrence Owner’s/Contractor’s Protective policy  with the STATE OF MONTANA as the insured party in the same occurrence and aggregate limits as those indicated above for the Contractor’s Commercial General Liability Insurance policy.

ii.  Property damage liability insurance shall be written without any exclusion for injury to or destruction of any building, structure, wires, conduits, pipes, or other property above or below the surface of the ground arising out of the blasting, explosion, pile driving, excavation, filling, grading, or from the moving, shoring, underpinning, raising, or demolition of any building or structure or structural support thereof.

iii.  The Contractor’s insurance coverage shall be PRIMARY insurance as respects the State, its officers, elected and appointed officials, employees, and volunteers.  Any insurance or self-insurance maintained by the State, its officers, elected and appointed officials, employees, and volunteers shall be excess of the Contractor’s insurance   and shall not contribute to it
i. If Asbestos Abatement is identified as part of the Work under this contract, the Contractor or any subcontractor involved in asbestos abatement shall purchase and maintain Asbestos Liability Insurance for coverage of bodily injury, sickness, disease, death, damages, claims, errors or omissions regarding the asbestos portion of the work in addition to the CGL Insurance by reason of any negligence in part or in whole, error or omission committed or alleged to have been committed by the Contractor or anyone for whom the Contractor is legally liable.  Such insurance shall be in “per occurrence” form and shall clearly state on the certificate that asbestos work is included in the following limits:  $1,000,000 per occurrence; aggregate limit of $2,000,000.  Asbestos Liability Insurance as carried by the asbestos abatement subcontractor in these limits in lieu of the Contractor’s coverage is acceptable provided the Contractor and the State of Montana are named as additional insureds and that the abatement subcontractor’s insurance is PRIMARY as respects both the Owner and the Contractor.  If the Contractor or any other subcontractor encounters asbestos, all operations shall be suspended until abatement with the associated air monitoring clearances are accomplished.  The certificate of coverage shall be provided by the asbestos abatement subcontractor to both the Contractor and the Owner.

5.  Construction Contractor Registration.  The Contractor is required to be registered with the Department of Labor & Industry under 39-9-201 and 39-9-204 MCA before   the Contract is executed by the State of Montana for all projects greater than $2,500.00, and a copy of the registration certificate must be provided to the Owner.

6.  Gross Receipts Tax.  In compliance with 15-50-206 MCA, the Contractor will have one percent (1%) of its gross receipts withheld by the Owner from all payments due for Contracts greater than $5,000.00. Each Subcontractor who performs work greater than $5,000.00 shall have one percent (1%) of its gross receipts withheld by the Contractor.  The Contractor shall notify the Department of Revenue on the department’s prescribed forms.

7.  Equal Employment Opportunity.  All hiring and other employment practices shall be nondiscriminatory, based on merit and qualifications without regard to race, color, religion, creed, political ideas, sex, age, marital status, physical or mental handicap, or national origin.

8.  Record Keeping.  Payrolls and basic records pertaining to the project shall be kept on a generally recognized accounting basis and shall be available to the Owner, Legislative Auditor, the Legislative Fiscal Analyst, or his authorized representative at mutually convenient times.  Accounting records shall be kept by the Contractor for a period of three (3) years after completion and acceptance of the project by the Owner.
9.  Additional Provisions.  

i) The Work.  The Work to be done under this Contract consists of [PROVIDE ADDITIONAL DESCRIPTION OF THE SCOPE OF WORK].

ii) Lump Sum Project.  Compensation for this Contract is a Lump Sum, Fixed Fee amount for all that is necessary to complete the Work.  Upon written request by the Contractor, the Owner will make progress payments to the Contractor upon verification of percentage complete.  If there are services required beyond the scope of this Contract, such services shall be negotiated with the Owner.  Services beyond the scope of this Contract must be authorized by the Owner prior to performance of such services or they shall be at the Contractor’s expense.

iii) Performance, Labor and Material Payment Security.
To be checked by Owner:
           REQUIRED
           NOT REQUIRED
If  required, the successful bidder shall furnish a Performance Bond and a Labor and Material Payment Bond, each in the amount of 100% of the contract price as security for the faithful performance of his contract (18-2-201, Montana Code Annotated).  The bonds shall be executed on forms furnished by the Owner—form 112, Performance Bond; and form 113, Labor and Material Payment Bond—no other forms will be acceptable.  The bonds shall be signed in compliance with state statutes (33-17-1111, Montana Code Annotated).  The bonds shall be secured from a state licensed bonding company.  The successful bidder may, in lieu of a surety bond or bonds, provide securities in an amount equal to the contract price for each bond type required, in accordance with (18-2-201, Montana Code Annotated).

vii)
Notification of On-site Operations.  Work hours shall be confined to 8:00 a.m. to 5:00 p.m., Monday through Friday unless otherwise arranged with the Owner.  The Contractor shall provide a minimum of 12 hours notice to Owner of all times and dates during which Work will be performed at the site.  This may be done by written schedules or verbal communication.

viii) LABOR, WAGES, AND MATERIALS
a. Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for labor, materials, permits, licenses, goods, products, equipment, tools, construction equipment and machinery, water, heat, all utilities, transportation, and other facilities and services necessary for proper execution and completion of the Work in accordance with the Contract Documents, whether temporary or permanent and whether or not incorporated or to be incorporated in the Work.
b. The Contractor may make substitutions only with the consent of the Owner, after evaluation by the Architect/Engineer and in accordance with a Change Order.  This opportunity to request substitutions does not negate or waive any requirement for the Contractor to follow a pre-bidding “prior approval” requirement nor obligate the Owner to approve any substitution request.
c. The Contractor shall enforce strict discipline, appropriate behavior, and good order among the Contractor's employees, subcontractors at every tier and level, and other persons carrying out the Contract. The Contractor shall not permit employment of unfit persons or persons not skilled in tasks assigned to them.
d. Prevailing Wages and Montana Residents.  (IF FEDERAL DAVIS-BACON RATES ARE INCLUDED IN THE CONTRACT DOCUMENTS, THIS PARAGRAPH SHALL BE VOID IN ITS ENTIRETY AND THE CONTRACTOR SHALL COMPLY THE FEDERAL REQUIREMENTS.  EXCEPTION:  IF THE STATE PREVAILING RATES ARE HIGHER THAN THE FEDERAL, THE CONTRACTOR AND ALL SUBCONTRACTORS SHALL ABIDE BY THE HIGHER RATE SCHEDULE.  ALL REPORTING, DOCUMENTATION, ETC. SHALL REMAIN AS PER THE FEDERAL REQUIREMENTS.)
i. The Contractor and all subcontractors at any level or tier of the Work shall give preference to the employment of bona fide Montana residents in the performance of the Work and shall pay the standard prevailing rate of wages, including fringe benefits for health and welfare and pension contributions and travel allowance provisions in effect and applicable to the county or locality in which the work is being performed. (18-2-403, MCA)
ii. At least 50% of the workers, as defined by the Department of Labor & Industry (DOLI), must be bona fide Montana residents. (18-2-401, 18-2-402, MCA)
iii. Indian Employment Preference within the Boundaries of an Indian Reservation.  All contractors that are awarded a state agency construction contract within the exterior boundaries of an Indian Reservation shall extend a hiring preference to qualified Indians as provided herein:
1. “State agency” means a department, office, board, bureau, commission, agency, or other instrumentality of the executive or judicial branches of the government of this State.  “Indian” means a person who is enrolled or who is a lineal descendent of a person enrolled in an enrollment listing of the Bureau of Indian Affairs or in the enrollment listing of a recognized Indian tribe domiciled in the United States.
2. Qualified Indians – Employment Criteria:  An Indian shall be qualified for employment in a permanent, temporary, or seasonal position if he or she has substantially equal qualifications for any position and resides on the reservation where the construction contract is to be performed.
3. Non-Applicability:  The Indian Employment Preference Policy does not apply to a project partially funded with federal-aid money from the United States Department of Transportation or when residency preference laws are specifically prohibited by federal law.  It does not apply to independent contractors and their employees, student interns, elected officials, or appointed positions.
iv. The Commissioner of The Montana Department of Labor and Industry (DOLI) has established the standard prevailing rate of wages in accordance with 18-2-401 and 18-2-402, MCA.  The Commissioner of the Montana DOLI has established the resident requirements in accordance with 18-2-409, MCA.  The Contractor and all subcontractors at any level or tier of the Work shall direct any and all questions concerning prevailing wage and Montana resident issues for all aspects of the Work to DOLI.
v. The Contractor and all subcontractors at any tier or level of the Work, and as determined by the Montana DOLI, shall classify all workers in the project in accordance with the State of Montana, Prevailing Wage Rates.  In the event the Contractor is unable to classify a worker in accordance with these rates he shall contact DOLI for a determination of the classification and the prevailing wage rate to be paid.
vi. The Contractor and all subcontractors at any tier or level of the Work shall be responsible for obtaining wage rates for all workers prior to their performing any work on the project.  The Contractor is required to pay and insure that its subcontractors at any tier or level and others also pay the prevailing wage determined by the DOLI, insofar as required by Title 18 of the MCA and the pertinent rules and standards of DOLI.
vii. It is not the responsibility of the Owner to determine who classifies as a subcontractor, sub-subcontractor, material man, supplier, or any other person involved in any aspect of the Work at any tier or level.  All such determinations shall be the sole responsibility of the Contractor, subcontractors, sub-subcontractors, material men, suppliers and others involved in the project at any tier or level.  The Contractor, subcontractors, sub-subcontractors, material men, suppliers and others involved in the project shall indemnify and hold harmless the Owner from all claims, attorneys’ fees, damages and/or awards involving prevailing wage or Montana resident issues.  Any changes to wages or penalties for failure to pay the correct wages will be the sole responsibility of the Contractor and/or his subcontractors and no further charges or claims shall be made to the Owner.  If the parties mutually agree or an arbitrator or court determines that any change in wages is due and any part is attributable to the Owner, the Owner's sole liability shall be for the amount of wages ordered only and not for other expenses, charges, penalties, overhead, profit or other mark-ups.
viii. In accordance with 18-2-422(1) MCA, each job classification’s standard prevailing wage rate, including fringe benefits, that the contractors and employers shall pay during construction of the project is included herein by both reference to DOLI’s  “Building” or ‘Heavy/Highway” schedules.
ix. The Contractor and every employer, including all subcontractors at any tier or level, is required by 18-2-422(2) MCA to maintain payroll records in a manner readily capable of being certified for submission under 18-2-423 MCA, for a period of not less than 3 years after the contractor's, subcontractor’s, or employer's completion of work on the project or the Final Acceptance by the Owner, which ever is later.
x. Each contractor is required by 18-2-422(3) MCA to post in a visible and accessible location a statement of all wages and fringe benefits in compliance with 18-2-423.
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